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BANKRUPTCY REFORM/Good Faith of Creditors
SUBJECT: Consumer Bankruptcy Reform Act . .. S. 1301. Hatch motion to table the Reed amendment No. 3610 to
the Grassley/Hatch substitute amendment No. 3559 to the committee substitute.
ACTION: MOTION TO TABLE AGREED TO, 63-36
SYNOPSIS:  As reported with a substitute amendment, S. 1301, the Consumer BtaykReform Act, will enact reforms

to prevent creditors who have the meanpaying their debts from unstly filin g for bankrytcy, and will enact
reforms toprotect consumers from unfair cregdiactices.

The Grasslg/Hatch substitute amendment would retain the ugoheylsubstitute amendmengsovisions and would add
provisions relatig to business bankptcies.

The Reed amendmentvould reguire a bankrptcy judge, when decidig whether tagrant a motion for dismissal or conversion
by a creditor, to consider whether that creditor "deafoiod faith" with the debtor.

(Baclkground: Under current law, individuals considgriankriyptcy generaly proceed under Cipter 7 or Chpter 13. Under
Chapter 7, the debtor surrenders those assets which dpalify for an exemtion under the law, and the assets are sold toysatisf
(in part) the demands of the creditors.yAgeficieny which remains after the sale of the assets is erased ("djsdharChater
13, on the other hangyovides for the devefament of a rpaymentplan to rgoay a portion of the debtor's debts ugifuture
earnirgs. When the debtor has made payments as muired under the maymentplan, ary unpaid portion of his debt is
dischaged. Prior to 1984, an individual contplating bankrytcy could freey choose between Cbter 7 and Chater 13. However,
in an effort to address concerns about misuse gbt€ha ly those with the means tgoay some of their debts, Cgress amended
the bankrptcy code in 1984 so that a Gtar 7 bankrptcy case could be dismissed if it involved "substantial abuse" of the law.
However, ory thejudge or the bankiptcy trustee, not a creditor, could make a motiongalig "substantial abuse.” The 1984
charges did not reduce thepid increase in the number of Giter 7 cases. This bill will make four ctgis intended to spothe
misuse of Chater 7proceedirgys. First, it will allow a banknptcy judge to dismiss a Clpger 7 case (or convert it into a Glter
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13 case if th@etitioner consents) if theystem is beig "abused" ifot "substantialy abused" as under current law). Second, it will
allow ary party in interest (creditors) to athe abuse. Third, in considegmvhether there has been abuse of ftstesn, the court
will consider: whether the banlpiey petition was filed in bad faith; or whether the debtor, based on his current incomegayan re
at least 2(ercent of higieneral unsecured debts. Fourth, jifidge determines that a Qbtar 7 filing is substantiayl unjustified,
then thajudge will be allowed to order a debtor's attgrive@pay court costs related to that fiinand, if gudge rgects a creditor's
challerge of a Chater 7 filing, then thatudge will be allowed to order the creditor pay the debtor's costs related to that
challerge.)

Debate was limitedybunanimous consent. After debate, Senator Gsassieed to table the Reed amendment. Gegethbhse
favoring the motion to tablemposed the amendment; thoggposing the motion to table favored the amendment.

Those favoringthe motion to table contended:

The main reforms to giathe abuse of the banlatay system that are in this bill are the reforms tgstgust Chater 7 filings.
Pemle who are cpable ofpaying backpart of their debts under Cpigr 13proceedigs, or who do not reallneed banknptcy
protection at all, have been ugi@hapter 7 to esgae paying back ay of the mong they owe. Comgress tried to sthispractice
in 1984, but the measurepissed were not strgenowh to have ayp demonstrable effect. Therefore, under this hitiges will
begiven broader discretion to gt@busive filigs, and creditors will bgiven a chance to challga Chater 7 filings before thg
lose all of their mong Perh@as most inportantly, for those debtors whom a banptay judge believes have acted in bad faith, a
"means test" will be eployed: a debtor who is able topay at least 2(percent of the monehe owes will nogeneraly be
considered a candidate for @ker 7. With the Reed amendment, our cgless now also want the banktay judge to consider
whether the credit should have been extended in thelficgt. In other words, our colig@ges contend that if a cqary gave mong
to someone whom it had reason to believe wgolthroke, then it should not be ablegit ary of its mong back, even if that
person had the ab#itto rgpay. We frankly have someysnpathy for thatproposition. Some credit card cqamies argiving pegole
credit who should not be receigiit, and some copanies have ggaged in unfair lendig practices. We note that this bill contains
numerougrovisions to stp abusesypsuch corpanies. For instance, if a creditor refuses fgotiate ingood faith with a debtor,
then that debtor is not allowed tojett to the dischae of his or her debt. However, the intent of the Reed amendment aside, in
practice it would be unworkable. How woulduage even find out what the creditors underwgtpnactices were? What would
happen if one creditor who asked for dismissal had acted in bad faith, and another creditor who asked for dismissal had acted in
good faith? What would pudge do if he found that a credit card qeemy hadpoor lendirg practices, but in thparticular case of
a debtor before him it hamtoperly extended credit? This amendment would basi¢atow a hge question mark into the middle
of the mgor Chapter 7 reforms in this bill. If weggee to this amendment, we ynaell find that inpractice we will have gain failed
to enact effective reforms. We arewavillin g to address the sjgdrt of lendiig to poor credit risks, but not in this context. The Reed
amendment should be tabled.

Those opposinghe motion to table contended:

The bankrptcy system is beig abused ¥ peale to escpe debts that thyeare cpable of rgpaying, and we firmy favor the
reforms in this bill to stp that abuse. However, tipeoblem of soarig bankriptcies is not solgl due to such unethical behavior.
The credit indusyr must also acge a lage share of the blame. Total household debgbas p tremendous! (from 24percent
of aggregate household income to 1fdrcent todg) largely because credit has been ggrassivey marketed, often tpeale
whom the credit card cqpanies have known are noipedle of r@aying. In receniyears, virtualf all Americans have been dgad
with credit card solicitations. A recent Wall Street Journal article about a Californig faetdiled how it had received credit
solicitations injust oneyear that totalled $5 million. Most of the cpamies have beenpetable, but a few have geted senior
citizens, low-income Americans, and others who apeaally vulnerable to fallig for unscrpulous marketig techngues. For
instance, one receptactice that has been used almost exclusimdbw-income areas has been to mail residents "checks" that the
can sgn toget cash, but that leave them with debt at usurious interest rates.pamotinat is egaging in that ype of lendirg is
clearly dealirg in bad faith. It does ngerform credit checks before offegitoans; it fully expects its borrowers tget into financial
difficulties that thg cannot handle. Under this bill, such lenders will be abgotmto bankrptcy proceedilgs and demand that
they be moved to Chaer 13 if their borrowers still have some mpteft. In other words, if their unsgoulouspractices have not
bled their victims dy, they will be able toget bankrptcy judges to hgh them glueeze out the last little bit of monéNe do not
believe that igust. Bankriptcy judges should also beqeired to determine if a lender who asks for the dismissal or conversion of
a Chapter 7proceedilg acted ingood faith when it lent the mopelf not, its reuest should be denied. Thuisoposal is emineny
fair. We uge our collegues to spport the Reed amendment.



